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INTRODUCTION

enter for Civil Communications entered

the second decade of operation. Instead of

publication that summarizes previous per-
formance record, multitude of projects imple-
mented and research analyses conducted, pub-
lications issued and changes encouraged and
triggered with our committed work on greater
transparency, accountability and responsibili-
ty on the part of state authorities, CCC’s team
decided to celebrate this milestone differently.
Namely, we asked several connoisseurs of af-
fairs in each of our areas of operation, as distin-
guished and profiled experts, to make precise
dissection of state-of-affairs from within, i.e. to
present matters at this point in time in 2016.
Areas covered by their analyses include: civil
society, transparency, anticorruption, public
spending and investigative journalism. Insights
and analysis in said areas should serve us as
‘benchmarks’ or ‘baseline’ for further efforts
and development in the years to come.

In parallel with new challenges, the Center for
Civil Communications will remain committed
to building upon what has been achieved thus
far: hundreds of measures were recommended
with a view to improve situations in respective
areas of operation; seventy research analyses
were conducted and published; two hundred
training sessions were organized and delivered
for several thousand representatives of media,
non-governmental organizations and public in-
stitutions; hundred publications were printed
(research analyses, recommendations, policy
briefs, manuals, etc.), etc. Throughout our years
of operation, we directly monitored more than
three thousand tender procedures; surveyed

more than two thousand companies, thousands
of citizens, civil society organizations and jour-
nalists; provided direct assistance to around
six hundred microenterprises to improve their
operation; closely cooperated with around fifty
municipalities and hundred different institu-
tions; partnered for project implementation
with fifteen non-governmental organizations
from the country and abroad. Hundreds of rec-
ommendations and results from our research
analyses have been integrated in relevant legis-
lative changes, recommendations and observa-
tions made by other domestic and international
organizations, and triggered series of changes
and improvements in practice.

CCC’s method and areas of operation (good
governance, anticorruption, economic develop-
ment and media) remain the same. Special focus
will be put on collection, processing and making
publicly available database comprised of infor-
mation that are relevant for day-to-day life and
work of citizens. By doing that, we want to con-
tribute to global trends on opening data for the
public, which is deemed necessary for greater
transparency and democratic control of public
authorities, essential and meaningful participa-
tion of citizens in policy- and decision-making,
promotion of private and entrepreneurship ini-
tiatives and innovation, improved public servic-
es, etc.

Authors of individual texts accommodated in
this publication deserve our sincere gratitude
for their contribution; and all of you have our
greatest appreciation for the support, coopera-
tion and inspiration.
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Democracy is “government
Q by the people, where
/ sovereignty is vested in
| the people and is exercised
by them directly or indirectly,
through their elected
representatives...”
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1.

n 1991, Macedonia entered the project on
transforming itself into modern demo-
cratic society, void of serious democratic
background and almost no democratic expe-
riences. The process on transforming multi-
cultural Macedonia into modern European
society started from point zero. This project
was pursued under circumstances when the
former state was disintegrating and at times
of two wars in progress.

In most countries from Central and Eastern
Europe, such as Poland, the Czech Republic
and Hungary, respective narratives on demo-
cratic transition in the early 90s were closely
linked to certain memories of historic periods
(or episodes) of democracy and, as such, was
experienced by their citizens as return to de-
mocracy after almost 50 years of single-par-
ty systems. In these countries, the fall of the
Berlin Wall, i.e. transition from single-party
system to pluralism was - to great extent —
triggered, encouraged or channelled by strong
and mass protests led by dissident, civil and
student movements or by trade unions, as was
the case with Charter 77 (of Vaclav Havel) in
Czechoslovakia, Solidarity (of Lech Walesa),
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or democratic front comprised of students
and civil movements in Hungary.

After the first free elections, these democratic
fronts were transformed in one of two forms:
some of them transformed into new political
parties (with different provenience and ideolo-
gy), while others maintained their civil charac-
ter and formed the nucleus of civic activist and
non-partisan sector comprised of vast number
of non-governmental organizations, informal
interest groups, think-thanks, watchdog or-
ganizations, etc. attracting and organizing
free-minded citizens from the former system.

Thus, the civil society was transformed into
space in which free-minded citizens commu-
nicated among them and with authorities, in-
stead of forming pool of organizations regis-
tered in compliance with laws on foundations
and non-governmental organizations adopted
in said countries. In the capacity of individu-
als, this civil sector was joined by vast num-
ber of dissidents, artists, journalists, writers
and activists who had previously commented
or criticized the rule of single-party govern-
ments. They were joined by large number of
students, young people, labourers, citizens...
In the newly-created systems, together they
publicly and openly formed fronts that freely
commented, warned or opposed policies and
actions of new authorities, without fearing re-
percussions of any kind or form. Finally, the
civil society would be incomplete without free
media: portion of former anti-authoritarian
activists found their new social engagement
in newly established media which, instead of
government propaganda, disseminated actu-
al news and information. All these elements,
slowly but surely, contributed to creation of
democratic environment in countries from
the so-called “New Europe”.



n Macedonia, as in most countries from for-

mer Yugoslavia, the process on democratic

transition was pursued under different cir-
cumstances and dynamics. Due to an array of
historical circumstances, such as poor demo-
cratic tradition, and the timing, which over-
lapped with Yugoslavia’s tragic disintegration,
democratization took place in parallel with the
state’s declaration of independence. Hence,
decision to change the system in 1990-1991 was
actually taken by means of several agreements
reached in office-like environment, instead
of being result of citizens’ pressure for more
freedom and democracy. Given these circum-
stances, which implied “controlled” process of
democratization in Macedonia, development
of the civil society did not follow the same tra-
jectory as those observed in Central and East-
ern Europe.

The system change did not happen as a result
of major civil pressure for more freedom and
democracy or mass protests organized against
political order in the state. CSOs, in the form of
pro-democratic platforms demanding democ-
ratization and promoting democratic values did
exist, but were few in number and barely visible
in public. Although free and critical journalism
did exist, mainstream media were under strong
control by the authorities. In parallel, majority
of newly-formed civic movements were created
along identity lines (ethnic, religious, regional)
and defined democracy on the basis of similar
parameters. Change from single-party system
to pluralism did not emerge from mass and
strong civil society and did not create a civil
sector that would act as strong and relevant
democratic corrective to authorities.

In early 90s, the civil sector provided shelter
for old, but transformed “social organizations”
that had been created under the previous sys-
tem. They are heterogeneous group of former
“social organizations”, some offering social
services or other benefits to their members or
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constituencies. More specifically, this group
includes membership organizations, associ-
ations, guild organizations, self-help groups,
social support groups, etc.

Newly established “non-governmental organ-
izations” became new members of the new
“NGO” sector. In particular, they implied es-
tablishment of human rights organizations
(predominantly in Skopje and other bigger
towns), environmental protection associa-
tions (in all towns across Macedonia), women
organizations, organizations for protection of
minority rights, etc.

Given these circumstances, which
implied “controlled” process of
democratization in Macedonia,

development of the civil society
did not follow the same trajectory
as those observed in Central and
Eastern Europe.

At the same time, students, youth and wom-
en movements operating under the former
ideological “umbrella organizations” from the
previous system (Youth Council, Students Un-
ion, Women Organization) were freed from
their respective ideology definitions and trans-
formed into new post-socialist “umbrella or-
ganizations” or networks.

In the first days of democracy in Macedonia,
the NGO sector represented a sum of vast
number of small, but unconnected organiza-
tions with relatively limited organizational
and operational capacity and resources. Forms
of support from the previous system (budget
funding, earmarked funds and sponsorships)
for the most part ceased to function, resulting
in discontinued activity by large number of or-
ganizations.
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At the same time, first domestic organizations
for NGO support were established, including
the Foundation Open Society Institute - Mac-
edonia (FOSIM) in 1992 and the Macedonian
Centre for International Cooperation (MCIC)
in 1994, together with the emergence of first
international programmes for civil society de-
velopment (financed by USAID, DFID, SDC, UN,
EC, etc.)

Unlike their Eastern European counterparts,
majority of NGOs in the 90s avoided “political
topics”. As a result, new speech was created
wherein “policy” was equalled to “politics”.
Hence, all topics considered to be political-
ly controversial were defined as “political”.
Moreover, they were avoided both by civil so-
ciety organizations and by their domestic and
international donors. In parallel, perception
was created that policies are matter of polit-
ical parties, and not of citizens organized into
civil society organizations.

In that, it seems that in the 90s when demo-
cratic Macedonia was being constituted, the
NGO sector missed an opportunity to legiti-
mize itself as essential pillar of democracy in
the country. Instead of developing itself into

Majority of newly-formed civic
movements were created along

identity lines (ethnic, religious,
regional) and defined democracy on
the basis of similar parameters.

massive sector that would be a relevant polit-
ical factor, this sector was comprised of great
number of segmented, small NGOs marked by
relatively small number of members, support-
ers, activists and constituents, and relatively
non-existing appetite to actively and vocifer-
ously comment or oppose political processes
in the country. That resulted in creation of
“vast and unlimited” space for political par-
ties and their interests to occupy the political
arena in Macedonia. In turn, politicians were
more that joyous to occupy this space. "Re-oc-
cupation” of this civil space by the civil sec-
tor would later prove to be long-standing and
painstaking process, continuing to present
day. For most part, current democracy deficits
and defects in Macedonia originate from that
missed historical opportunity.

"Re-occupation” of this civil space by the civil sector would later prove
to be long-standing and painstaking process, continuing to present day.

For most part, current democracy deficits and defects in Macedonia
originate from that missed historical opportunity.

Creation of the civil sector in that manner
(process I witnessed first-hand in mid 90s as
student engaged in one civil society support
programme in Macedonia) did not bring com-
prehensive “bottom-up” democratic develop-
ment.

That civil society had satisfactory number of
registered NGOs, followed by development of
first “NGO legislation” in the form of the Law
on Citizens’ Associations and Foundations
(adopted in 1998) and emergence of solid num-
ber of efficient and professional organizations,
which are of extreme importance for this sec-
tor even today.

10 ¢ CHALLENGES AND PERSPECTIVES



tor, or more specifically timidity demon-

strated by the “third pillar of democracy”
to openly comment policies and to engage in
open confrontations with authorities, as a re-
sult of which large portion of policies and im-
portant state and societal decisions were left
in the hands of remaining two pillars - politics
and business interests.

ﬁ nother problem was the voice of this sec-

In 1996, Macedonia adopted the first Law on
Territorial Organization and the Law on Local
Self-Government. By means of this legislation,
previously existing 34 municipalities with broad
competences and resources were transformed
into more than 120 municipalities with signifi-
cantly downsized competences and budgets. In
that, Macedonia became one of the most cen-
tralized countries in Europe, with enormous
power concentrated in the central government.
Authority and power was taken away from mu-
nicipal structures, reducing the role of local
governments to services for central authorities,
i.e. central party bodies. Here it should be noted
that the new law was agreed among political
parties, which were led by “ethnic interests” in-
stead of economic, demographic or democratic
interests. Said agreement between the political
parties sitting in the government coalition at
that time (SDSM and PDP) was debated within
the frame of so-called “academic discussion”,
while the civil sector had no role or influence
in the matter.

In democratic societies, revoking or increasing
competences of local government is considered
tectonic event of primary political importance,
preceded by democratic debates. In Republic of
Macedonia, debate on its territorial organiza-
tion and degree of local autonomy back in 1996
happened almost without any consultations
with citizens and CSOs.

That established bad practices on substituting
democratic debate, where the voice of civil in-
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terest groups and holders of rights is listened
to, with an “expert” dialogue. Sometimes these
groups are party-instructed satellites posing
as “civil interest groups”. In parallel, authori-
ties turned to the civil sector in search of ex-
perts and/or consultants, handpicking those
that prove to be “cooperative” at all and any
times, i.e. those who never openly and unbias-
edly comment or criticize performance of the
government. By doing so, they comply with re-
quirements imposed by the international com-
munity to consult the civil sector, while avoid-
ing headaches of having to deal with those that
demand “too much”.

Full and utter insistence on
amicable tactics and avoidance

of open criticism limits the civil
sector’s role in terms of providing
expert and consultation services.

In democratic societies, giving advice to govern-
ment is not the civil society’s primary role, but
merely one of many instruments to influence
political decisions. Governments are responsi-
ble for decision-making, but citizens have the
right to criticize and oppose them, in open and
unbiased manner and without fear of repercus-
sions.

In that, it should not be understood that the
civil society should not hold expertise and give
advice to governments, but that full and utter
insistence on amicable tactics and avoidance
of open criticism limits the civil sector’s role
in terms of providing expert and consultation
services. Under such conditions, governments
are more prone to choose to engage in dialogue
only with “constructive” CSOs, and ultimately
start organizing them.

10 Jubilee Publication of the Center for Civil Communications ¢ 11
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4.

influx created political instability in the

Republic of Macedonia. Having in mind the
society’s division along ethnic lines, citizens’
reactions to the war itself were also deeply di-
vided. Equally divided (along ethnic lines) were
their reactions to effects created by the war
(refugees and security risks). All that created
internal tensions and instability. In that sit-
uation and for the first time, the civil sector
demonstrated serious leadership, acknowl-
edged by international organizations that had
representative offices in Republic of Macedo-
nia at that time. Large number of NGOs was
directly involved in activities to support man-
agement of the humanitarian aspect of the
crisis. In addition, the civil sector assumed ac-
tive role in promoting the climate of intereth-
nic tolerance and understanding, thus making
direct contribution to decreased ethnic ten-
sions in Macedonia. In that regard, acknowl-
edgement should be given to MCIC’s campaign
“Whole is When There is Everything!”, imple-
mented in cooperation with large number of
NGOs from Macedonia. This campaign’s moto
became recognizable in everyday language and
is used even nowadays as synonym for under-
standing and cooperation. At the same time,
that campaign marked the first, more serious
presentation of civil society organizations be-
fore the citizens.

1 999 war in Kosovo and resulting refugee

Significant public legitimacy of the civil sec-
tor happened during the 2001 armed conflict
- period when first multi-ethnic civic plat-
forms were established and called for cease of
armed conflict in the Republic of Macedonia
and for consolidation of democratic processes,
through dialogue and interethnic cooperation
and understanding. This marked start of pro-
cesses for creation of horizontal forms of as-
sociation among CSOs around joint ideas and
interests (peace, non-violence, intercultural
cooperation), and the first more serious treat-
ment of “political topics”, i.e. controversial

12 ¢ CHALLENGES AND PERSPECTIVES

political topics (beyond the ethnic discourse) -
issues that most CSOs considered to be taboo.

In the period leading to 2002 elections, some
of these civic platforms (for example, the Civic
Platform “Enough!”) for the first time assumed
political views and positions, openly and loud-
ly criticizing politics pursued by one of the
biggest political parties. First “ideological and
political” division within the civil sector hap-
pened in response to political positioning by
part of the civil sector vis-a-vis party politics
in election cycles.

This phenomenon of civil society division
along ideology or political preferences is quite

Significant public legitimacy of
the civil sector happened during
the 2001 armed conflict - period
when first multi-ethnic civic
platforms were established and

called for cease of armed conflict
in the Republic of Macedonia and
for consolidation of democratic
processes, through dialogue and
interethnic cooperation and
understanding.

normal in democratic states, but some CSOs
experienced it as “politicization” of the civil
sector - a debate that, in one form or another,
is still present.

It could be said that debate on civil society’s
politicization is misdirected, because all CSOs
profiled in matters of public or social interest,
by default, participate in the political process,
and consequently assume certain views and
positions.



This phenomenon of civil
society division along
ideology or political
preferences is quite
normal in democratic
states, but some CSOs
experienced it as
“politicization” of the civil
sector — a debate that, in
one form or another, is
still present.

However, much more dangerous than assum-
ing political position is not assuming political
position, because all issues that are not pri-
vate are political.

Political processes include rights of marginal-
ized groups, social policy, environmental poli-
cy, youth policy, manner in which government
spends public funds, etc.

DEMOCRACY AND CIVIL SECTOR IN MACEDONIA

As indicated, leaving politics to political par-
ties in the early 90s contributed to equalling
“policy” with “politics”. Of course, the civil
sector should not deal with party politics (if
it wants, it could transform itself into party
structure). When the civil sector does not deal
with policy, it ceases to be civil sector.

However, if the civil society does not deal with
political processes, it loses the essence behind
its existence in democratic societies.

10 Jubilee Publication of the Center for Civil Communications ¢ 13
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civil sector in Macedonia will, to large extend, determine future and democratic character of
Macedonia in the next generation. Main objective of this struggle is the size of public space
that would be given to the civil society in Macedonia. In that regard, there are two tendencies:

_|_wo deeply polarized tendencies that emerged last year and concern role and future of the

A) AN AUTHORITARIAN TENDENCY pursued by political parties in government to finally and
fully occupy space of policies to such extent where critically-oriented civil society would
disappear or would be fully marginalized. Two methods are used for that purpose, both
taken verbatim from textbooks on autocracy.

First method implies creation of “official truth”. By means of media control, i.e. con-
trol over main channels for public information aimed at systemic propaganda targeting
critical elements of civil society (labelled as “sorosoids”, foreign hirelings, or even both),
the purpose of such truth is to discourage, filter or prevent open criticism of government.

Second method implies creation of “alternative civil society” - which in the scholar

literature is called Government-Organized Non-Governmental Organizations (GON-
GOs). Role played by GONGOs is to complement “official truth” by offering criticism
for the criticism, thus rendering it blatant, disfigured and practically impossible as
citizens’ legitimate right. By creating parallel associations to those that have emerged
in response to actual needs of certain structures or groups of citizens (environmen-
talists, gender equality activists, journalists, redundancy workers, etc.), authoritarian
governments create so-called “counter civil society”.

B) AN ACTIVIST TENDENCY, which is actually the main motor of resistance to authoritar-
ianism and whose eminent manifestation in the last two years in Macedonia included
students, high-school students, precariat workers, medical doctors, redundancy workers
and all citizens that have dared to exercise their democratic right to disagree and oppose
government policies. Unique motive of real activism is to be loud and openly express disa-
greement with and protest against anomalies, mistakes and poor governance, and in cases
of tendencies aimed to narrow space for protests - against absence of democracy.

14 + CHALLENGES AND PERSPECTIVES
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n democracy, citizens are always right, even
if they protest against government for no
particular reason.

In cases when government attempts to pre-
vent its citizens to engage in protests, the
protest becomes both justified and necessary.
Success of Macedonian democracy in the fol-
lowing years directly depends on learning the
lesson that we —-citizens - are owners of this
society, whereas superintendents are tasked
to serve our interests.
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CORRUPTION




FIGHT AGAINST
CORRUPTION

Truthful political will, instead of
declarative, is of crucial
importance for suppression of
corruption. Reforms are needed
- to anticorruption and other
legislation aimed at changing
and providing clear definition
of criteria and procedure
related to appointment of
members to anticorruption

bodies.
(
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underlined as crucial for functional le-

gal state and respect for human rights.
Suppression of corruption is part and parcel
of membership criteria for accession in the
European Union - based on principles of de-
mocracy and the rule of law which guarantee
economic development and prosperity. How-
ever, it would be utterly erroneous to reduce
anticorruption to simple fulfilment of EU
membership criteria. Prevention and suppres-
sion of this social phenomenon is much need-
ed by the state and its citizens, in particular
because they are most affected by corrosive
consequences of corruption. Therefore, citi-
zens should be aware of consequences brought
forth by widespread corruption on their stand-
ard of living, human rights and democracy
and, therefore, must not accept corruption as
“business as usual”.

Fight against corruption is, quite rightly,

CORRUPTION CONSEQUENCES

Numerous research studies conducted by in-
ternational organizations show that corrup-
tion consequences are multifaceted and harm-
ful for citizens. For example, many documents
published by UNDP reiterate that corruption
undermines economic development, reduces
social benefits and funnels funds intended for
infrastructure and social service investments
to private bank accounts of power holders.

Globally, corruption is most prominent in
poor countries marked by low democratic
capacity and, therefore, it is closely linked to
the rule of law and economic development.
Experiences show that even in case of coun-
tries abounding in natural resources, wide-
spread corruption has resulted in dramatical-
ly increased number of impoverished citizens
because majority of funds - instead of being
allocated to address citizens’ social needs
(schools, hospitals, infrastructure) - ended up
at personal bank accounts of corrupted au-
thorities. Example thereof is seen in Nigeria
(country rich in oil resources), especially dur-
ing the dictatorship rule of Sani Abacha who,
together with his close family members, has
managed to appropriate several billion dol-
lars, thereby pushing millions of citizens into

18 ¢ CHALLENGES AND PERSPECTIVES

poverty. Freezing of these assets sitting in
foreign banks and their return to citizens was
credited to efforts made by the international
community. This is just an illustrative exam-
ple, but not isolated, of dictatorship and cor-
rupted regimes leading their respective peo-
ples on the brink of mere sustenance. On the
other hand, developed and democratic coun-
tries are marked by extremely low degree of
corruption, and they include Denmark, Swe-
den, Norway, New Zealand, Singapore, Hong
Kong, etc.

Corruption undermines quality of life, threat-
ens open market functionality and competi-
tion, and is an essential factor contributing
to economic demise of the society, as well as
biggest obstacle to poverty alleviation. In Mac-
edonia, widespread corruption has resulted in
enormous number of impoverished citizens,
thereby ranking it among the poorest states
in Europe, whereas relevant international re-
search studies rank Macedonia in the group
of countries with the highest index of misery
worldwide. Current economic situation, cre-
ated as result of corruption and democracy
backslide, is the main trigger for thousands
of young and educated people to migrate to-
wards developed countries.

In principle, corruption is an expression of
government’s powerlessness to successfully
manage public matters and establish social,
judicial, political and economic balance in the
country. In institutional terms, corruption is a
result of broadly-defined authorizations given
to civil servants, atmosphere of demonstrated
political power and arrogance, and absence of
accountability, i.e. seeking responsibility from
unofficial, instead of official, forms of regula-
tion. Example thereof is best represented by
demonstration of responsibility before the par-
ty leader, instead of the system institutions. In
Macedonia, these features are particularly
prominent. Hence, government ministers are
held accountable before the political party ap-
pointing them, instead of being accountable
before government or parliament. Such in-
tertwined interests of the party and state are
contrary to constitutional and legal definition
and operation of the executive branch of gov-
ernment and the rule of law.



CORRUPTION AND FIGHT AGAINST CORRUPTION

Therefore, instead of efficient, well organized,
routine and non-selective fight against corrup-
tion, current ambience in the country creates
perceptions about pursuit of “successful fight
against corruption”, but in practice anticor-
ruption has been reduced to apprehension of
individuals, most of them being political oppo-
nents, accompanied by sensational media cov-
erage thereof.

INEFFICIENCY OF ANTICORRUPTION BODIES
ENCOURAGES CORRUPTION

Corruption is result of non-functional an-
ticorruption institutions which, instead of
acting independently and according to their
law-stipulated competences and duties, are
under strong political influence from the gov-

ernment. Instead of performing their tasks
and duties, the State Commission for Preven-
tion of Corruption (SCPC), Ministry of Interi-
or, Public Prosecution Office and other com-
petent bodies frequently declare themselves
“incompetent” and ignore serious suspicion
about illegal and non-transparent spending
of public funds, abuse of office and authoriza-
tions, corruptive practices and other serious
criminal offences that implicate high officials
from governing structures. Although obliged
by the Law on State Attorney and the Law on
Public Procurements to protect state property
and assets, the State Attorney of the Repub-
lic of Macedonia has not taken any measure
against sale of state-owned construction lands
at bargain prices.

SCPC is obliged by law and should
have acted upon serious sus-

picion of corruption and
abuse of office con-
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cerning implementation of the controversial
project “Skopje 2014” which, according to in-
formation presented by investigative journal-
ists, consumed more than 600 million euros
from taxpayers, while the Public Prosecution
Office is still failing to act upon motions for
criminal charges submitted by Municipality
of Centar on the basis of audit reports that
have established serious violations to laws
and public procurement procedures within
this project. SCPC went as far as declaring it-
self incompetent to prosecute indications for
election frauds, corruption and other serious
offences arising from publicly released wire-
tapped conversations, which actually gave rise
for the need to establish the Special Prosecu-
tion Office tasked with investigation and pros-
ecution of these cases.

Efficient, professional, responsible, accessi-
ble, ethical, independent and representative
public administration, with relevant integrity,
should ensure rule of law as main barrier to
corruption. Contrary to these international
standards, our partisan, non-functional and
cumbersome public administration, charac-
terized by non-transparent and selective de-
cision-making, has transformed itself into
extended hand of ruling parties, instead of

acting in service of citizens and business en-
tities. Criteria governing employment and ca-
reer promotion in public administration have
been distorted, in particular by giving primacy
to party members before expertise and profes-
sionalism, including transparent procedure
and equal opportunities for all candidates.
High partization of civil servants and absence
of merit-based systems and criteria for em-
ployment, promotion and appointment to high
management positions have resulted in lack of
public trust in these institutions, while (non)
functionality, inefficiency and opaqueness of
operation, as well as frequent conflict of in-
terests and nepotism created an atmosphere
liable to corruptive practices.

Judiciary, by the effect of its constitutional
set-up, is obliged to guarantee equal access
to justice for all citizens and to take unbiased
decisions pursuant to the law. Because of its
partization and blatant disrespect for mer-
it-based appointment and promotion criteria
that should be applied in transparent and
open procedure, vast majority of judicial deci-
sions are disputable and marked by great bias,
depending on individuals affected by them.
Serious doubts about judiciary’s integrity and
decision-making under political pressure from
power-centres have led to major distrust in the
judiciary system and increasing perception
about its corruption and political obedience.
In that regard, the last public survey conduct-
ed by the International Republican Institute
(IRI) showed that only 13% of respondents
believe the judiciary is independent, where-
as as many as 55% of them believe it is under
political influence by the executive branch of
government. Distrust in judiciary also results
in deferral of foreign investors away from
the country and redirection of their capital

Reasons indicated for respondents’ reluctance to report
corruption include lack of trust in institutions that they

would take action, as well as fear for their safety after
having reported corruption.
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towards countries that guarantee legal secu-
rity of their investments. Therefore, corrup-
tion and legal insecurity (due to biased and
non-functional judiciary that would guarantee
protection of property), in addition to other
factors, directly affect scope of foreign direct
investments, which are the lowest among
countries in the region.

According to data from the survey conducted
by the Faculty of Security (for the period 2013-
2016), citizens believe that the most corrupted
categories of public officers include customs
officers, judges, political leaders, civil serv-
ants, prosecutors, police officers, public of-
fice holders and other officials, i.e. those that
should be engaged in fight against corruption.
Therefore, accountability, transparency and
integrity in performance of public office or del-
egated public authorizations are precondition
for exercise of the rule of law and an efficient
tool for prevention and suppression of corrup-
tion, as well as restoration of public trust in
the system institutions.

Experiences across the world show that profes-
sional and objective media play an important
role in investigating and disclosing corruption
affairs and, consequently, in fight against ille-
gal operations and abuse of power. However,
contrary to professional standards and ethics,
strong ties have been forged between govern-
ment and majority of media outlets in Mace-
donia, implying transfer of enormous sums of
budget funds on the grounds of marketing and
promotion of government policies, thus en-
gaging in outright control of editorial policies
at these media. Biased coverage of all and any
activities of government officials as their reg-
ular tasks and duties, for which media receive
financial compensation, resulted in obligation
for media flexibility and servitude towards rul-
ing establishments and critical observation of
political opponents and independent experts.
Mere possibility of losing such enormous public
funds disbursed on the grounds of promotion
and marketing puts pro-governmental media
in position where they have to hide corruption
scandals, notably by abandoning journalist
ethics and commitment to dissemination of
objective public information. Small number of
professional media outlets and journalists cast

CORRUPTION AND FIGHT AGAINST CORRUPTION

a ray of light on the overall media bleakness in
the country, thereby allowing the public - by
means of unbiased and objective coverage and
reporting - to learn about serious doubts for
government abuse and corruptive practices.

In terms of corruption prevention, role played
by whistleblowers is considered of crucial im-
portance. Notably, the Law on Prevention of
Corruption includes provisions on protection
for justice collaborators and witnesses, by
means of prohibiting criminal prosecution of
and holding responsible individuals that dis-
close information and data indicative of cor-
ruptive practices, including protection for
people engaged in suppression of corruption.
In that regard, the Law on Protection of Jus-
tice Collaborators also guarantees protection
for people reporting corruption.

Despite the legal protection granted, the num-
ber of persons reporting corruption is insig-
nificant. Evidence in support of that is found
in the Human Rights Institute’s 2014 survey
results which showed that only 27.5% of re-
spondents would report corruption to SCPC,
19.4% would report corruption to police au-
thorities, 12.6% would report corruption to
media, 9.7% to international organizations,
6.4% to non-governmental organizations pro-
filed in fight against corruption, while 20.1%
of respondents would not report corruption
to any organization or body. Reasons indicated
for respondents’ reluctance to report corrup-
tion include lack of trust in institutions that
they would take action, as well as fear for their
safety after having reported corruption.

Recently adopted Law on Protection of Whis-
tleblowers (November 2015) stipulates protec-
tion for corruption reporting, rights enjoyed
by whistleblowers, procedure and duties of
institutions and legal entities in terms of pro-
tected reporting of corruption and provision
of protection for whistleblowers, bodies where
corruption could be reported, and includes
penal provisions on law violations. More spe-
cifically, citizens should make these reports in
cases of reasonable doubts or knowledge that
certain punishable or other illegal and inad-
missible action has been committed, is being
committed or is likely to be committed, which
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implies violation of or threatens the public in-
terest. Nevertheless, on the account of broadly
present distrust in institutions, serious scep-
ticism has been expressed that citizens would
be encouraged to report corruption and oth-
er illegal practices, even after this law was
adopted.

EUROPEAN COMMISSION’S ASSESSMENTS
ON CORRUPTION AND FIGHT AGAINST
CORRUPTION

In its Progress Reports for Republic of Mace-
donia, the European Commission continuous-
ly underlined issues with corruption, especial-
ly in public procurements, as well as lack of
efficiency, biased and selective approach on
the part of competent authorities to prose-
cute corruption cases. However, it was not
until EC’s last report that their assessment
fully reflects state-of-affairs in the country
and provides truthful evaluation of compe-
tent authorities’ track record in addressing
high-level corruption (SCPC, Public Prosecu-
tion, judiciary, State Attorney), in spite of con-
tinuous remarks put forward by civil society
actors. More specifically, in assessing SCPC’s
track record, the EC noted “reactive instead of
proactive activity, as well as continuously low
public trust in independent and unbiased
operation” and that “performance of
bodies competent for law enforce-
ment needs to become more
visible and proactive”.
Thus, the EC and
other interna-
tional or-
gan-
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izations bear partial responsibility for passivity
demonstrated by competent bodies and their
selective approach in prosecuting corruption
cases, in particular because their unrealistic
assessments have encouraged domestic au-
thorities to continue violation of laws and to
capture the system institutions, including the
media.

More realistic assessment on state-of-affairs
in regard to corruption is noted in reports
published by US Department of State, accord-
ing to which corruption is present among high
level government officials and authorities
fail to demonstrate success in suppression of
corruption. Unlike its previous reports, EC’s
2015 Progress Report featured more realistic
assessments on corruption, labelling it “wide-
spread” and remarking that “institutions have




achieved no progress in fight against corrup-
tion”, followed by first appearance of serious
assessments on lack of political will and in-
ference in operation of competent authorities
as biggest problems affecting the fight against
corruption. Serious remarks are observed
also in terms of SCPC’s track record which,
although formally independent, had been crit-
icized for passivity and selective approach in
prosecuting corruption cases. Moreover, EC’s
2015 Progress Report features serious accu-
sations that conflict of interests and abuse of
office in pubic procurements have not been
duly investigated by competent bodies and
demanded increased transparency in public
expenditure, notably by timely publication of
actual information concerning all public pro-
curement contracts, including publication of
selection criteria for the best bid in advance.
In addition, the EC openly remarks lack of
control concerning performance of public pro-
curement contracts, which has been continu-
ously indicated by civil society organizations
as one of the biggest weaknesses in the system
of public procurements.

Such assessments were made after publication
of the Report from the Senior Experts’ Group
led by Reinhard Priebe, which provided de-
tailed overview of (non)functional legal state,
partisation and selective approach pursued
by competent authorities, violation of human
rights and democratic backslide. Gravity of
corruption in the country was confirmed by
overall assessment made under the Priebe Re-
port whereby it had been said that degree of
corruption in the country would necessitate
separate report to be drafted.

Of course, it should be noted that prior to pub-
lication of these reports, citizens and sizable
part of the civil society were aware of wide-
spread corruption in the state which, after
long period of time, has been transformed into
systemic corruption, and was recently pres-
ent at high level of government, including its
corrosive effects on the society as a whole. Re-
leased recordings of wiretapped conversations
confirmed these doubts, although the broad
spectrum of abuse of office and authorization
on the part of high officials in management of
public funds thoroughly shocked the public.

CORRUPTION AND FIGHT AGAINST CORRUPTION

HOW TO PURSUE EFFECTIVE FIGHT
AGAINST CORRUPTION?

Truthful political will, instead of declarative,
is of crucial importance for suppression of
corruption. In that, particular importance is
assigned to suppression of high-level corrup-
tion. Experiences across the world show that
countries marked by lowest degree of corrup-
tion have achieved such results by duly prose-
cuting high-level corruption cases that impli-
cate senior government officials (for example,
Singapore, Hong Kong), thus serving as exam-
ple for those engaged in corruption at lower
level and of lower scope. In that, it would be
an illusion to believe that those who are the
most responsible for high degree of corrup-
tion in the country or are directly implicated
in corruption scandals will actually engage in
efficient anticorruption practices. Such en-
deavour could be pursued only by responsi-
ble government and independent, competent,
professional and depoliticized institutions.

Reforms are needed to anticorruption and oth-
er legislation aimed at changing and providing
clear definition of criteria and procedure re-
lated to appointment of members to relevant
anticorruption bodies. In order to increase
transparency of procedures on appointment
of members in so-called independent commis-
sions and regulatory bodies, the civil sector
needs to actively participate in these process-
es, notably by monitoring these procedures or
by direct participation in said commissions
and regulatory bodies. That would guarantee
that candidates’ expertise, competence and
professional experience are of crucial impor-
tance for their appointment and would pre-
vent current practices on appointing staff to
these positions primarily on the basis of party
activities and loyalty.

Under conditions of great political interfer-
ence from the government in editorial policies
at vast number of media with national conces-
sion and at the public broadcaster (MRT), by
bribing them with budget funds disbursed on
the account of promotion and marketing, pos-
sibilities for dissemination of correct and ac-
curate information to the broader public con-
cerning numerous abuses and serious doubts
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about involvement of high public officials in
corruptive practices are very limited. Hence,
the handful of professional and independent
media need to be supported and encouraged
to continue their journalist investigations into
corruption cases, in spite of many and varied
obstructions they face and limited outreach in
the public. Their role in disclosure of corrup-
tion affairs is of crucial importance.

Under conditions of inefficient law enforce-
ment and corruption prosecution bodies,
selective and biased approach in processing
corruption cases, the Special Public Prosecu-
tion (established as result of inactivity demon-
strated by the Public Prosecution) should be
relieved of obstructions and pressures, in par-
ticular those imposed by judicial authorities,
and from orchestrated campaigns pursued in
pro-governmental media. In order to ensure
its unhindered operation, expert and any oth-
er support provided by the international com-
munity is both welcomed and much needed.
An example of successful anticorruption fight
is seen in Romania as the country which, pri-
or to its EU membership, was characterized by
widespread corruption until the former Min-
ister of Justice and current MEP Monica Ma-
covei, enjoying full and unconditioned support
from renowned British experts, managed to
address and suppress corruption in this coun-
try.

Example set forth by Romania also confirms
that efficient fight against corruption vyields
positive results in terms of restoring public
trust in institutions and attracting foreign
investments. Notably, once Laura Codruta
Kovesi, Chief Prosecutor at Romania’s Anti-
corruption Directorate, opened investigation
and raised criminal charges against numerous
high officials, the country’s foreign investment
portfolio was significantly improved, including
investments made by global companies, in par-
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ticular because they had been encouraged and
assured that efficient and non-selective fight
against crime and corruption guarantees legal
security of their investments. Positive effects
of activities taken by the Anticorruption Di-
rectorate were visible also in terms of repatri-
ation of expert staff that had previously left
Romania.

Independent and unbiased judiciary is an im-
portant link in the chain of institutions tasked
with suppression of corruption. Restoration
of professional ethics and integrity, as well as
restoration of public trust necessitates crucial
reforms in this field, aimed at liberating an-
ticorruption policy of political influence and
allowing professionals (judges and prosecu-
tors) to work independently and in compliance
with the law. For that purpose, appointment
and promotion of staff members in judiciary
and prosecution services needs to take place
in procedures that are transparent in practice,
not only in theory, and pursuant to objective,
merit-based criteria.

It is high time for actual reforms to be imple-
mented in public administration, for the pur-
pose of creating small, efficient, professional
and depoliticized public administration in
compliance with EU standards, which would
ensure protection of human rights and effi-
cient services for citizens and business enti-
ties, instead of continuing current practices
that have transformed the public administra-
tion into shelter house for party members.

Critical importance is assigned to sanctions
for officers tasked with anticorruption who,
contrary to their law-stipulated obligations
and competences, failed to take action and in-
itiate procedures to process doubts about seri-
ous crimes and corruption, thereby violating
the principle of legal, non-selective, unbiased
and transparent performance of public office.
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Essential changes in terms of
compliance and respect for the
right to freedom of information
imply changed understanding on

the part of administration
bodies about the actual owners
of the vast pool of public
information.

Information created and
disposed by public authorities
belongs to the public, i.e.
citizens, associations,
journalists, companies, trade
unions, chambers, parties...
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ransparency and accountability are the

core concepts of democratic governance.

In democracy, the principle of accounta-
bility implies that public authorities are held
accountable before citizens for their decisions
and actions. On the other hand, transparen-
cy means that authorities’ decisions and ac-
tions are open and available, in particular for
the purpose of being subject of monitoring by
citizens that enjoy the right to access thereto.
Hence, access to information is key compo-
nent of any transparent and accountable gov-
ernment. Essence behind the right to freedom
of information implies giving the citizens in-
sight into government operations, i.e. allowing
them to expose corruption or mismanagement
in policy-making.!

In recent years, pursuit of the right to free-
dom of expression, and in particular the right
to access to information disposed by public
authorities, has attracted great attention. For
the last 25 years, countries around the world
have intensified efforts to adopt freedom of
information laws. By September 2013, at least
95 countries worldwide enacted laws on estab-
lishing the right to and procedures on request-
ing and receiving information? In historical
terms, Sweden was the first country to have
adopted the Law on Freedom of Press in 18th
century (1776), which regulated and guaran-
teed free access to public documents.

In 2006, Macedonia joined the family of free-
dom of information countries. More specifi-
cally, the Law on Free Access to Public Infor-
mation® (hereinafter: the law) was adopted
in January 2006, on the initiative from and
as result of advocacy activities taken by part
of the civil society. Today, ten years after its
adoption, we are faced with the challenge of
finding an answer to the question whether this
mechanism, contributing to increased trans-
parency, has actually improved openness and

! Freedom of Information as an Internationally
Protected Human Right, Toby Mendel, Article XIX

2 List of countries was drafted by the Dutch expert
Roger Vleugels, available at: http://right2info.org/
access-to-information-laws

3 “Official Gazette of the Republic of Macedonia” no.
13/2006, 86/2008, 6/2010, 42/2014 and 148/2015
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has encouraged greater accountability of state
institutions. Critical observation of state-of-af-
fairs related to freedom of information is not
intended to “tarnish” celebration of the tenth
anniversary from the law’s adoption; on the
contrary, it aims to exert pressure for greater
promotion of the right to freedom of informa-
tion in coming years, thus correcting mistakes
made in terms of its enforcement. By doing
that, on the occasion of celebrating future an-
niversaries related to freedom of information
we would be able to establish disclosure of cer-
tain classified (secret) information that has be-
come subject of public interest, triggering its
de-classification into public information.

From today’s perspective, truthful is the ob-
servation that all international organizations
have stepped up and guaranteed the right to
freedom of information as fundamental hu-
man right. From their establishment in 1946,
the United Nations laid down that freedom of
information is fundamental human right*. In
that regard, 1991 Constitution® of the Repub-
lic of Macedonia, under its section on funda-
mental rights and freedoms enjoyed by citizen,
“guarantees free access to information, free-
dom of receiving and imparting information”.
This means that citizens are entitled access to
information held and disposed by public au-
thorities. Be that as it may, numerous research
conducted by civil society organizations pro-
vide evidence that authorities are more likely
to comply with the right to freedom of infor-
mation enjoyed by citizens in countries where
such laws have been enacted, compared to
countries that have not adopted freedom of
information laws.® Hence, further specifica-
tion of this constitutionally-guaranteed right
to information was deemed necessary and was
pursued by means of adopting the Law on Free
Access to Public Information, taking place fif-

4 UN. 14 December 1946. Resolution no. 59 (1). For more
information, visit: http://www.un.org/documents/ga/
res/1/aresl.htm

5 Article 16, paragraph 3 of the Constitution of the
Republic of Macedonia

6 Transparency and Silence: A Survey of Access to
Information Laws and Practices in 14 Countries,
developed by the Open Society Justice Initiative,
Skopje 2006
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teen years after the Constitution was adopted.
In spite of that, “public awareness about the
right to freedom of information remains low”".
In that regard, campaigns are needed to intro-
duce and educate citizens about their right to
freedom of information, thus contributing to
attainment of the goal pursued with the law’s
adoption, i.e. to ensure publicity and openness
in operation of information holders® and allow
citizens and legal entities unhindered access
to public information.

In particular, the law established new in-
struments® that should have contributed to
facilitated exercise of the right to freedom
of information. For the purpose of ensuring
cost-effective (no costs implied), fast and effi-

7 http://ec.europa.eu/enlargement/pdf/key_documen-
ts/2013/package/mk_rapport_2013.pdf

8 Information holders are: state administration
bodies (legislative, executive and judicial branch of
government) and other bodies and institutions estab-
lished by law, administration bodies of municipalities
or the City of Skopje and the municipalities forming
part of the City of Skopje, public institutions and
services, public enterprises, legal and natural entities
performing public authorizations as established by
law.

©

Template used for submission of information re-
quests; tariff list, i.e. act that establishes fees charged
to cover material costs incurred for disclosure of
requested information; list of public information,
which serves as catalogue of information disposed
by information holders; and officer responsible for
facilitating freedom of information, employed at the
information holder and tasked with assisting citizens
in submission of information requests.

cient procedure on exercise of free access to
information, the Commission for Protection
of the Right to Free Access to Information
(hereinafter: the Commission) was estab-
lished and was tasked with guaranteeing full
enforcement of the law. Although the legal
framework in place has been assessed as satis-
factory, its enforcement track record remains
flawed!. As part of its annual reports" this in-
dependent Commission has established that
silence on the part of information holders is
“satellite” hovering over information requests,
including statements on its insufficient hu-
man and financial capacity to comply with its
law-stipulated obligations on enforcing the
right to freedom of information.

EXERCISE OF THE RIGHT TO FREEDOM OF
INFORMATION: STATISTICAL OVERVIEW

In any democratic society, right enjoyed by and
ability of citizens to request and obtain access
to “broad spectrum” of information is of great
importance for them in order to participate in
policy-making processes affecting their lives.
In this regard, information created and dis-
posed by public authorities actually belongs to
the public. For an institution to be transparent

10 Six Years Later: Is the Wall of Silence Cracking?,
FOSM, Skopje 2012, available at: http://www.fosm.
mk/CMS/Files/Documents/Zakoni_pod_lupa_
Kniga_6_Raspuka_li_dzidot_od_tishina.pdf

Available at: http://www.komspi.mk/?page_id=2609

1
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it should pursue, on regular basis, two

methods on allowing access to infor-
mation it creates or disposes with. First
method implies proactive publication of
information” while the second is reac-
tive publication of information. Proactive
approach implies the authorities’ obligation
to publish and disseminate information about
their competences, budget spending, realiza-
tion of plans and policies, etc. At times of state-
of-art information and communication systems
and technologies, authorities should make full
use thereof and design manners for the best
and most effective distribution of information
that is of importance to citizens. By doing so,
they would enable citizens to participate in
public matters and oversee performance of
public authorities. At this moment, ten years
from the law’s adoption in Macedonia, general
remark on state-of-affairs in this field concerns
the fact that the Commission lacks capacity to
monitor compliance with obligations on proac-
tive publication of information'.

On the other hand, reactive approach implies
the citizens’ right to inquire about authorities
operation and performance, to request and
to be granted access to information. In that
regard, authorities are obliged to admit infor-
mation requests and respond to them, i.e. al-
low insight in original documents containing
requested information or provide copy of re-
quested documents and information. Thus, by
means of making written or oral information
requests, applicants could gain access to pub-
lic information. However, for the entire period
from the law’s adoption, Macedonia failed to
put in place systematic measurement of its im-

12 Proactive Transparency: The Future of the Ac-
cess to Information?, by Helen Darbishire,
publisher: World Bank. Available at: http://
siteresources.worldbank.org/WBI/Resourc-
es/213798-1259011531325/6598384-1268250334206/
Darbishire_Proactive_Transparency.pdf

5 http://ec.europa.eu/enlargement/pdf/key_docume-
nts/2015/20151110_report_the_former_yugoslav_re-
public_of_macedonia.pdf
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plementation, which prompted the Com-

mission, responsible for collecting data

from information holders, to note in its

annual reports that: “worrying is the fact
that officers responsible for facilitation of
access to information, although trained
and educated, continue to submit invalid annu-
al reports...”* On the other hand, large share
of information holders fail to comply with their
obligation on developing annual reports, which
are mandatory and should be presented to the
Commission, and present the actual state-of-
affairs in terms of exercise of this right. Hence,
in its 2006 Annual Report, the Commission
noted that almost half of information holders
(199 from total of 445) have not presented it
with their respective reports; in 2008 it not-
ed that more than half of information holders
have not complied with their obligation on
submitting reports (750 from the total of 1460
registered holders); in 2009 the Commission
observed certain improvement, although far
from satisfactory, i.e. the share of information
holders that have complied with their obliga-
tion accounted for 60% (884 from the total of
1475); but the number of reports presented by
information holders reached its peak as late
as 2013, accounting for 996 from the total of
1267, i.e. 78%. This analysis relies on relevant
data and information in order to provide clear
image that annual statistics on the number of
information requests addressed to information
holders, as presented by the Commission, rang-
es from 50% to 75% and is based on individual
annual reports processed, but does not reflect
the actual situation. Hence, equally important
for this analysis are research studies and re-
ports of civil society organizations engaged in
monitoring exercise of the right to freedom of
information on annual level, including surveys
inquiring about perceptions of citizens and in-
formation holders.s Thus far, throughout the

142014 Annual Report of the Commission for Protection
of the Right to Free Access to Public Information, p. 24,
available at: http://www.komspi.mk/?page_id=2609
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entire period 2006-2015, information holders re-
corded total of 27,861 information requests, while
the Commission had been presented with total of
5,922 appeals against information holders.

As regards the type of appeals, more than 80%
(4,802) of them have been lodged on the grounds
that information holders ignored information
requests, which implied silent rejection there-
of and prevention of access to information.
Having in mind that from the total number of
appeals submitted, the Commission has taken
decision in favour of information applicants in
4,595 cases, the conclusion is inferred that its
existence as independent mechanism on deci-
sion-making upon appeals is of significant im-
portance for effective operation of the system
on freedom of information. Court procedures
have proved to be extensive, time-consuming
and cost-intensive for vast majority of citizens
as potential appealing parties in cases when
their right to free access to information has
been violated. Be that as it may, the situation
observed prevents any conclusion that, after
10 years of implementation, this system is effi-
cient and functional. According to experience
of citizens that have submitted information
requests, the system is only partially function-
al®®, This is further confirmed by journalists,
according to which public authorities demon-
strate tendency on exaggerated classification
of documents as confidential”. Moreover, for
ten years the Commission lacks funds to de-
liver on its law-stipulated obligations, such
as regular education of information holders

Administration’s Operation, report from the research
study on the right to public information in Macedo-
nia, FOSM, November 2013, available at: http://www.
fosm.mk/CMS/Files/Documents/istrazuvanje-tajn-
nost-vo-rabotenjeto-mkd-1.pdf and perception of citi-
zens of the Republic of Macedonia in regards to exer-
cising the right to free access to public information
and assessment of information holders concerning the
application of this right and the problems they are en-
countering, FOSM, 2009, available at: http://www.fosm.
mk/CMS/Files/Documents/foi0109_16_03_2009.pdf

16 Overcoming the Principles of Secrecy in the Public
Administration’s Operation, FOSM, November 2013,
p.- 34

7 http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2015/20151110_report_the_former_yugoslav_
republic_of_macedonia.pdf, p. 21
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and promotion of this right, thus contributing
to the system’s efficiency. From its establish-
ment, the Commission benefits from annual
budget in an amount sufficient to cover sal-
aries and procurement of goods and services
needed®. Hence, in order to engage in more
effective implementation of this law, the Com-
mission needs to strengthen its human and
financial capacity, especially in regard to ini-
tiating misdemeanour procedures against in-
formation holders that failed to comply with
the law, i.e. prevented exercise of the right to
access to information.

CITIZENS’ EXPECTATIONS FROM THE
SYSTEM ON FREEDOM OF INFORMATION

Analysis concerning categories of information
requests marked by highest interests among
citizens and associations® including frequency
in terms of individual holders addressed with
requests that have remained unanswered,
followed by initiation of appeal procedures,
could be used as indicator of “weakest links”
in this system. Therefore, such analysis would
provide baseline for setting priorities aimed at
improved efficiency of the system on freedom
of information.

Annual Reports published by the Commission
indicate state institutions as being the weak-
est link in the system on freedom of informa-
tion (government, line ministries, agencies,
funds), followed by public health institutions
and health care centres, local authorities and
education institutions. Year after year, these
information holders continue to be subject of

18 2015 Annual Report of the Commission for Protection
of the Right to Free Access to Public Information, p.
39, available at: file:///C:/Users/Dance%20Danilovska/
Desktop/M-1%20FOI,%209%20fevruari%202016%20
start/Izvestai%20FOI1%20Komisija/godishen_izvesh-
taj-2015.pdf

9 In the recent years, journalist engaged in investiga-
tive journalism frequently appear as applicants for
access to public information, but the Commission
does not keep separate statistics on them as individ-
ual category of information applicants, and therefore
they are not separately indicated in this analysis. Sin-
gle information on the number of appeals lodged by
journalists, 159 in total, is presented in the Commis-
sion’s 2015 Annual Report.
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the highest number of appeals
lodged. In particular, half of
appeals in 2007, 2009, 2010,
2011 and 2015 have contest-

ed behaviour demonstrated

by state institutions. In 2008,

half of appeals were lodged
against education institutions,
while situation observed in 2012
and 2014 indicate to high number of
appeals being lodged against public
health institutions.

Appeals lodged in front of
the Commission provide the
conclusion that citizens and
associations are most inter-
ested in matters related to
public spending, public pro-
curements, annual work
programmes, systematiza-
tion acts at particular insti-
tutions, and the like. Such information are
subject of mandatory publication on official
website of relevant institutions, but absence
thereof further confirms that insufficient pro-
active publication of information is the main
problem affecting the right to freedom of in-
formation.

VIEW FROM THE OUTSIDE: HOW IS

THE COUNTRY ASSESSED IN TERMS OF
EXERCISE OF THE RIGHT TO FREEDOM OF
INFORMATION?

For years in row and as part of its reports on
human rights practices in Macedonia, US State
Department allocated several paragraphs on
mainly positive developments in relation to
freedom of information, stressing existence of
legal guarantees for this right and possibility
to exercise insight in all court rulings. Never-
theless, this narrative has been changed in the
last two years, as its 2013 and 2014 country
reports underlined limited access to data, es-
pecially those concerning public finances and
public procurements.?

20 http://www.state.gov/documents/organization/
236762.pdf p. 16;
http://www.state.gov/documents/organization/
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In the other hand, from its first
progress report from 2006 until
2010%, the European Commis-
sion predominantly informed
on statistics related to request-

ed and disclosed information,
praising positive decisions tak-
en by the Commission, whose
share ranged from 50% to
60% from the total number
of appeals lodged, thus
leading to increased
access to informa-
tion. Nevertheless,
remarks related
to compliance
with this right
started rapidly
increasing and
were repeat-

ed in the pro-
gress reports covering the period 2011-2015.2

220516.pdf p. 17;
http://www.state.gov/j/drl/rls/hrrpt/2010/eur/
154437.htm p. 24

http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2006/nov/fyrom_sec_1387_en.pdf p. 11, 13 and
32;
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2007/nov/fyrom_progress_reports_en.pdf pp.
9 and 11;
http://ec.europa.eu/enlargement/pdf/press_corner/
key-documents/reports_nov_2008/the_former_yugo-
slav_republic_of macedonia_progress_report_en.pdf
pp. 10, 12 and 59;
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2009/mk_rapport_2009_en.pdf pp. 11 and 60;
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2010/package/mk_rapport_2010_en.pdfhttp://
ec.europa.eu/enlargement/pdf/key_documents/2010/
package/mk_rapport_2010_en.pdf pp. 11 and 61.
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http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2011/package/mk_rapport_2011_en.pdf pp. 11
and 61;
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2012/package/mk_rapport_2012_en.pdf pp. 10
and 52;
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2013/package/mk_rapport_2013.pdf pp. 9 and
42,
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2014/20141008-the-former-yugoslav-repub-
lic-of-macedonia-progress-report_en.pdf pp. 9 and 44;
http://ec.europa.eu/enlargement/pdf/key_docu-
ments/2015/20151110_report_the_former_yugoslav_re-



Key weaknesses noted in that regard include:
institutions’ ignorant behaviour towards pub-
lication of information; imprecise provisions
governing exceptions for rejection of the right
to access to information; failure to establish re-
sponsibility by means of misdemeanour sanc-
tions against administration bodies that have
failed to provide access to information; author-
ities” opaqueness in terms of public spending
and exemption of political parties from the list
of information holders. Moreover, the most sig-
nificant remark put forward by the EC, featured
in the entire period of 10 years, concerns lack of
financial and human resources at the Commis-
sion for Protection of the Right to Free Access
to Public Information. For the same period of
time, the state failed to respond to the need for
strengthened capacity of the Commission.

Furthermore, SIGMA'’s reports?, assessing pro-
gress of the state and its public administration
against previously defined indicators mainly
feature positive assessments about the Law
on Freedom of Information. However, central
issue indicated therein concerns imprecise
norms governing exemption from the right to
freedom of information. Here, we would like
to reiterate a remark featured in the last re-
port indicating existence of centralized deci-
sion-making system, and consequently affect-
ing information availability.* More specifically,
large portion of information needed for poli-
cy-making is disposed only by the government
and they are mainly contained in its decisions,
but are not available for the public, thus giving
rise to recommendations for proactive publica-
tion of such information. Proactive publication
of information is recommended also in regard
to government meeting agenda and minutes.?

public_of_macedonia.pdf pp. 9 and 16.

% http://www.sigmaweb.org/publicationsdocuments/
fYRoM_Assess_2012.pdf p. 12;

http://www.sigmaweb.org/publications/Baseline-
Measurement-2015-fYRMacedonia.pdf pp. 58, 59, 62
and 63.

Ibid pp. 29 and 31.

Problem related to non-publication of government
meeting agendas was indicated by civil society
organizations as early as 2011:http://www.spinfo.org.
mk/index.php?option=com_content&view=article&id
=389:rabotata-na-vladata-e-tajna-za-gragjanite&catid

2
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TEN YEARS FREEDOM OF INFORMATION IN MACEDONIA

OPEN GOVERNMENT PARTNERSHIP (OGP) AND
FREEDOM OF INFORMATION

The Open Government Partnership is a multi-
lateral initiative joined by states on voluntary
basis and aimed to secure specific commit-
ments from governments for their respective
citizens, such as to promote transparency,
encourage civil participation in fight against
corruption and to harness new technologies
to strengthen the good governance. OGP relies
on four principles, those being: 1) access to in-
formation; 2) citizen participation; 3) account-
ability; and 4) technology and innovation for
transparency and accountability.

Government of the Republic of Macedonia
joined this initiative from its onset in 2011 and
has adopted two consecutive action plans®
comprised of measures and activities aimed
at delivering results under the four commit-
ments defined. According to assessments made
by the Independent Reporting Mechanism
(IRM), whose reports provide the baseline for
this analysis, as many as 60% of commitments
assumed under the first action plan and 67%
under the second action plan are focused on
access to information as an essential value of
this initiative.”’ However, only 6% of all com-
mitments assumed under the first action plan
and 18% under the second action plan were im-
plemented in their entirety. %

Activities anticipated under the second action
plan in the area related to access to informa-
tion are grouped as follows: 1) human, opera-
tional and financial resources; 2) legal reforms;
3) public awareness and building partnerships.
Nevertheless, the most important question
is how much these measures contributed to
greater compliance with the right to freedom
of information. IRM established that measures

=89&Itemid=611&lang=mk

2012-2013 and 2014-2015 Action Plan, http://www.
opengovpartnership.org/country/macedonia/action-
plan

2

=3
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http://www.opengovpartnership.org/sites/default/
files/Macedonia_2012_Final_%28Mac%29.pdf p.5 and
http://www.opengovpartnership.org/sites/default/
files/Macedonia_2014-15_IRM-Progress-Report%20
%28MKD%29.pdf p. 2.

2 Tbid.
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concerning staff training, capacity building at
the Commission and promotion of its website
are characterized by minor potential to im-
pact freedom of information. With a view to
enable attainment of actual progress, IRM re-
port proposed: (1) the government to allocate
unlimited budget funds to the Commission to
be able to perform prevention activities; (2)
the Commission to improve its website by in-
tegration of searchable database comprised of
its decisions; and (3) proactive publication of
most important information disposed by the
government.” Measures related to legislative
changes have been assessed as measures that
do not have any significance. According to IRM
report, vast majority of problems affecting ac-
cess to information in Macedonia are related
to implementation of the law, not the legal
framework itself.30-3!

 Thid p. 11
50 Thid p. 12.

31 Commission delivered several training sessions
for journalists, civil society, youth and academic
community. In addition, the Commission organized
“open days” in six municipalities and held meetings
with youth on the topic “Freedom of Information”.

-
P

34 + CHALLENGES AND PERSPECTIVES

At the time this analysis was developed, the
Government started preparations for adoption
of the third OGP Action Plan, and was faced
with the challenge of adopting measures that
would have actual significance in terms of ac-
cess to information and would account for an
added value of this initiative, and to assume
serious commitments for their implementa-
tion.

RECOMMENDATIONS AIMED AT EFFICIENT
SYSTEM ON FREEDOM OF INFORMATION

Essential changes in terms of compliance and
respect for the right to freedom of information
imply changed understanding on the part of
public administration bodies, i.e. information
holders, about the actual owners of the vast
pool of public information. Information creat-
ed and disposed by public authorities belongs
to the public, i.e. citizens, associations, jour-
nalists, companies, trade unions, chambers,
parties... Indicator defined for evaluation of
this changed understanding concerns address-
ing the phenomenon of administration silence
or ignorance, especially when presented with
information requests.

Equally important is the indicator on proac-
tive publication of information by institutions.
Individual institutions need to assess which
information would be of greatest interest for
information applicants and they should ac-
cordingly prioritize publication of such infor-
mation. The Commission should make efforts
to develop standards on proactive publication
of information, in different areas and fields.
Based on established standards, the Commis-
sion would be able to monitor proactive publi-
cation of information by relevant information
holders.

Government should demonstrate commitment
to respect the right to freedom of information,
primarily by proposing significantly higher
budget for the Commission and improving its
human and financial resources. On the other
hand, the Commission must increase its im-
portance and impose itself as actual factor in
compliance with the right to freedom of in-
formation. This, inter alia, could be pursued



by means of: public awareness campaign on
the right to free access to public information;
establishing responsibility of administration
bodies that have rejected access to public in-
formation and increasing publicity and visibil-
ity of the Commission.

The government should adopt recommenda-
tions put forward in IRM’s country report and
develop OGP Action Plan that would imply ac-
tual contribution to improved access to infor-
mation for citizens and possibility for holding
authorities accountable for abuses of public
funds and office.

Authorities must demonstrate actual com-
mitment for Macedonia’s accession in the EU.
They need to put forward specific proposals
and take actions aimed at addressing problems
indicated by relevant institutions. Particular
attention should be given to application of
the public interest test in cases when access
to information has been rejected, improving
legal provisions on exemptions from access to
information, complete transparency of public
spending, re-integration of political parties on
the list of information holders, etc.
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It seems that series of significant
changes and introduction of
certain legal solutions that are
unique only for Macedonia have
rendered its legal framework in the
field of public procurements
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cost-effective implementation
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ublic procurements in Macedonia are in

a critical phase. The series of significant

changes made in the last three years have
distanced the legislation in this field away
from currently applicable and new EU direc-
tives on public procurements. Use of “lowest
price” as the single contract awarding criteri-
on; mandatory e-auctions for all tender proce-
dures; the need to obtain approval from the
newly-established institution, i.e. the Council
of Public Procurements, prior to announce-
ment of tender procedures; straightforward
possibility for blacklisting companies that im-
plies prohibition for tender participation in
duration of up to five years - are just some of
the factors that distort public procurements
in the country. Low competition in tender pro-
cedures continued to decline in the course of
2015; share of tender annulments remained
high; while contrary to increased number of
tender procedure announced, the number of
appeals is declining.

In brief, it seems that the legal framework
governing public procurements is inadequate
to ensure efficient and cost-effective imple-
mentation thereof. Hence, a series of urgent
changes are needed not only with a view to
align domestic legislation with EU rules and
regulations, but also to enable preconditions
for attainment of basic principles underlying
the public procurements - competition, equal
treatment and non-discrimination of econom-
ic operators, transparency and integrity in
public procurement contract awarding, and
cost-effective and efficient utilization of pub-
lic funds.

INSTITUTIONAL SET-UP
AND LEGISLATIVE ALIGNMENT

Law on Public Procurements, drafted in com-
pliance with the EU Directive on Public Pro-
curements, was adopted in 2007 and entered
in effect in 2008. Since then, it has been sub-
ject to continuous changes, without broader
stakeholder consultations. In particular, last
ten rounds of amendments adopted from 2013
onwards have brought about changes that are
contrary to EU trends. Price, and not quality,
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is given primacy in contract awarding; e-auc-
tions and not electronic procurements are
mandatory for all tender procedures; instead
of more efficient and streamlined procedures,
an additional stage has been introduced in the
process implying approval of public procure-
ments by the newly-established institution, i.e.
the Council of Public Procurements (CPP).

“Lowest price” used as single criterion for pub-
lic procurement contract awarding, combined
with mandatory e-auction in all tender proce-
dures and absence of any eligibility criteria for
companies to participate in tender procedures
in order to avoid the need to seek approval
from the Council (approval is sought in cas-
es of setting eligibility criteria for companies)
have brought under question the quality of
goods, services and works procured.

In parallel with establishment of the Council
of Public Procurements and introduction of
legal obligation to obtain approval for public
procurements, the Law on Public Procure-
ments also introduced severe sanctions in
duration of six months to five years imprison-
ment for officers responsible for implementa-
tion of public procurements, mainly in cases
of their non-compliance with law-stipulated
obligations concerning acquisition of required
approval for public procurements.

The law section on sanctions threatened to
companies includes the so-called negative
references or blacklisting of companies, even
for matters that are not related to quality per-
formance of contracts, such as withdrawal
of bids and refusal to sign procurement con-
tracts. Issued negative references imply prohi-
bition for concerned companies to participate
in any tender procedure in duration of one to
five years.

Otherwise, the scope of public procurements
in Macedonia is significant and annually it
accounts for around one billion euros, which
represents around 12% of the country’s GDP
(total production of goods and services). In
other words, public procurements account for
more than one third of budget funds. Almost
1,400 state institutions at central and local
level are obliged to enforce the Law on Pub-
lic Procurements, with only 4,800 companies
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engaged in this business with the state. cil to take decisions upon approval appli-
Around 22,000 contracts on public pro- cations.

curements are signed on annual level. On the other hand, the newly introduced

obligation for seeking approval from the

ENFORCEMENT same Council prior jto'contract sign-
AND IMPLEMENTATION ing in cases of negotiation procedures

without prior announcement of call for
The past 2015 was marked by bids has resulted in reduced value and
longer duration of public procure- number of this type of contracts. Hence,
ment procedures, starting from the in 2015 the total value of contracts signed
decision on organization of pub- by means of negotiation procedure with-
lic procurement and ending with out prior announcement of call for bids

continued to decline and reached 29 mil-
lion euros, representing a decrease by
49% compared to 2014 figures and by 70%
compared to 2013 figures.

contract signing, further decline of
competition, limited possibility to
ensure quality of goods/services/
works being procured, maintained
high level of tender annulments and
reduced number of appeals com-
pared to the increased number of
tender procedures.

Albeit being mandatory, e-auctions do
not take place in more than 40% of tender
procedures because they are character-
ized by participation of only one bidding
Council of Public Procurements im- company. In such cases, contracting au-
plies an additional (administrative, thorities attain high prices given the fact
time and financial) burden in the that initially companies bid prices high-
system of public procurements. An- er than the actual price, leaving space
nually, the Council is addressed with for these prices to be reduced during
almost 20,000 approval applications, e-auctions. However, these initially
which is higher than the number of higher prices remain as final prices,
tender procedures organized (around especially when they fall within the
18,000), as several approvals could be procurement’s estimated value.
sought for one and the same tender
procedure. This practice imposes obli-
gations for officials tasked with organ-
ization and implementation of public
procurements who are neither knowl-
edgeable nor trained, and creates con-
fusion among companies (both domes-
tic and foreign), notably by presenting
them with requests to confirm that (-'
they fulfil eligibility criteria enlisted

in technical specifications and tender
documents (i.e. to confirm that they
manufacture products as required in the
tender procedure and that they fulfil el-
igibility criteria for tender participation).
Introduction of the Council has further
reduced already low competition in ten-
der procedures, whereas on annual lev-
el all contracting authorities together
spend more than two million euros
for the experts engaged by the Coun-

Mandatory e-auctions create
problems also in cases of small
tender procedures, primari-
ly due to unrealistically low
prices attained, absence of
cost-effectiveness  for the
procurement procedure (for
example, in case of procure-
ments whose value amounts
to 500 euros, sometimes
the costs incurred by con-
tracting authorities for
organization of the public
procurement are equal to
the procurement’s value),
as well as due to the lim-
ited space for participation
of microenterprises which are
inevitably losing the price bat-
tle against bigger companies. In
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4

that, advantages of such companies cannot
be utilized, such as quality of what they offer,
speed of delivery, flexibility and innovation.

High share of tender annulments, which
throughout the years has ranged from one
quarter to one fifth of all tender procedures,
continues to raise concerns. Series of meas-
ures taken in the meantime had limited ef-
fects, in particular because the overall share
of tender annulments has not been significant-
ly reduced, but the main reasons indicated as
grounds for tender annulments have changed.
Unlike the previous period when tender pro-
cedures were mainly annulled on the grounds
of not having received any bids, nowadays the
main reason for tender annulment include
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N

unfavourable prices, which is most certainly
related to the use of lowest price as selection
criterion, inadequate setting of procurement’s
estimated value and low competition in public
procurements. Frequent annulment of tender
procedures can also be correlated with suspi-
cions concerning previous intention of award-
ing the contract to a favoured bidding compa-
ny. Tender annulments have multiple negative
consequences both for contracting authorities
and for companies, primarily because pro-
curements are being delayed, the procure-
ment plan is not followed through, and they
give rise to insecurity in terms of business de-
cisions, etc.

All these additionally reduced the already low
competition in public procurements which, by
rule, implies reduced chances for obtaining
bids of better quality and possibility for great-



<
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er choice in public procurements. Average
number of bidding companies per tender
procedures has dropped to less than two.
Half of all tender procedures are charac-
terized by two or less bidding companies.
Almost one third of tender procedures
are marked by participation of only one
bidding company. Monitoring of public
procurements has identified a number of
factors contributing to reduced competi-
tion therein: from mandatory e-auction,
rigid sanctions implying prohibition for ten-
der participation even in cases of withdrawn
bids and refusal to sign contracts, through
late payment for contract performance, com-
plex procedures, requirements implying large
scope of documents to be submitted, all the
way to favouring particular bidding compa-
nies, low level of exercising the right to appeal
enjoyed by companies participating in tender
procedures, long-term cooperation of certain
contracting authorities with particular com-
panies, non-division of tender procedures into
individual lots even in cases when such prac-
tice is considered cost-effective for concerned
contracting authorities, pre-tender arrange-
ments among participating companies, specif-
ic knowledge, equipment and capacity defined
as necessary precondition for companies to
participate in tender procedures, etc.

Last among current issues, but not the least
important, is (non)transparency in public pro-
curements. Distinction should be made be-
tween openness of public procurements, i.e.
mandatory publication of procurement notic-
es for all procurements whose value exceeds
500 euros on the single Internet portal - Elec-
tronic Public Procurement System (EPPS) and
procurement-related information that should
be made broadly available to all citizens. More
specifically, EPPS hosts information related
to procurement notices, required conditions
and specifications of procurement subjects,
basic information on contracts signed, etc.
EPPS is not intended for broader information
dissemination for citizens and interested en-
tities that are outside the field of public pro-
curements concerning the manner in which
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state institutions spend public funds. Brows-
ing and searching information hosted on EPPS
requires certain knowledge and skills that peo-
ple outside the field of public procurements do
not possess and cannot be expected to possess.
On the other hand, information concerning
public spending made available beyond EPPS
is truly scarce and rare.

Moreover, the Law on Public Procurements
stipulated that certain information must be
published on EPPS within pre-defined dead-
lines, for the purpose of transparency and
accountability in public spending by means
of public procurements. However, except for
such information, only few state institutions
feel the need to voluntarily publish informa-
tion related to public procurements on their
official websites in reader-friendly format,
manner and accessibility. Some institutions
even fail to publish or delay publication of
minimum information stipulated as obliga-
tion under the Law on Public Procurements.
Mechanism on free access to public informa-
tion provides an opportunity for access to
more detailed information on implemented
public procurements, but this right is rare-
ly exercised by the citizens as it also implies
particular knowledge and skills. In summary,
information related to planned procurements,
on-going tender procedures, bidding compa-
nies, agreed procurement conditions, contract
performance, procurement effects, etc. re-
main unavailable or inaccessible for citizens,
but also for interested bidding companies.

In parallel, except for the so-called ex-post
control performed by the State Audit Office,
there are no other forms of control and over-
sight in place during implementation of pub-
lic procurement procedures aimed at timely
identification and correction of problems.
This happens in spite of reports drafted by
non-governmental organizations based on
their monitoring of public procurements and
audit reports for state institutions published
by the State Audit Office, which have indicated
numerous shortfalls and violations of regula-
tions in effect in the course of implementing
public procurements.
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In this regard, no action was taken to realize
proposals made and aimed at awarding the
Bureau of Public Procurements such compe-
tences and role as enlisted in the State Anti-
corruption Strategy 2011-2015.

Absence of any sanctions threatened to those
implementing tender procedures in cases of
intentional violations and manipulation of
rules and regulations has undoubtedly played
its role in the vast number of law violations
observed. All these leave broad space for abus-
es, starting with the stage on procurement
planning, through implementation of pro-
curement procedures, all the way to contract
performance.

LEGAL PROTECTION

Fast, efficient, transparent and non-discrim-
inatory appeal procedure is of substantial
importance for the exercise of this constitu-
tionally-guaranteed right and protection of in-
tegrity in public spending. Despite the increas-
ingly frequent complaints made by companies
concerning state-of-affairs in public procure-
ments, the number of appeals is decreasing
contrary to increased number of tender pro-
cedures. Deadlines for lodging an appeal (eight
and three days) are shorter compared to those
applied by EU member-states and the neigh-
bouring countries. The method for calculating
legal protection fees makes the appeals most
cost-effective in cases of big tender procedure
compared to tender procedures of lower value
and scope, notably because costs for legal pro-
tection are much lower in big, rather than in
small tender procedures.

Companies participating in tender procedures
have enlisted three major reasons that often
discourage them to lodge appeals in tender
procedures: high costs in the appeal proce-
dure, fear of retribution by contracting au-
thorities whose decision or procedure they
have appealed, and insufficient trust in the
appeal procedure.
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RECOMMENDATIONS

Proposed law amendments are aimed to en-
sure greater cost-effectiveness and efficiency
in public spending, enable greater transparen-
cy, encourage competition, stimulate greater
participation of small companies in public
procurements and align the legislation with
applicable and new EU directives and good
practices. For that purpose, it is proposed:

e To revise the legal solution concerning
introduction of the Council of Public Pro-
curements;

¢ To emphasize the principle “best value for
the money spent” in public procurements;

e To align contract awarding criteria with
new EU directives where the priority cri-
terion is defined as economically the most
favourable bid, comprised of several ele-
ments where in addition to price, consider-
ation is made of quality and cost-effective-
ness of the procurement;

e To make organization of electronic auc-
tions as the final stage in public procure-
ment procedures optional (elective) and
applicable only in procedures that concern
procurement of goods defined by standard
quality;

e To align grounds for issuing negative ref-
erences and fines for companies partici-
pating in public procurements with those
applicable in other European countries;

e To cap the maximum amount of annual in-
come to be achieved by bidding companies
that is used as requirement for demonstra-
tion of economic and financial capacity as
twice the amount of the procurement’s es-
timated value;

e To narrow the space for annulment of pub-
lic procurement procedures;

e To extend deadlines for lodging appeals
from current eight, i.e. three days, to ten
days and to set the fee for motioning appeal
procedure in front of SCPPA as share of the
procurement’s value;

e To introduce gradual accountability for
non-compliance with the Law on Public



Procurements, starting from disciplinary,
through misdemeanour to criminal, and to
leave the regulation of penal provisions in
the field of public procurements under the
Criminal Code;

To introduce mechanisms on control and
oversight of public procurement proce-
dures as early as their announcement and
implementation, for the purpose of timely
prevention of non-compliance with and vi-
olation of provisions contained in the Law
on Public Procurements;

To adherently implement measures pro-
posed by the non-governmental sector and
aligned with similar measures taken at EU
level, for the purpose of facilitating access
to public procurements for small and mi-
croenterprises;

To adherently implement recommenda-
tions made by the Bureau of Public Pro-
curements and addressed to contracting
authorities for proactive publication of in-
formation related to public procurements,
with a view to achieve greater transparen-
cy in public spending and to realize com-
mitments assumed under the Open Gov-
ernment Partnership.

Current state-of-affairs, problems and pro-
posed measures aimed at promotion of public
procurements in the country presented in this
document primarily concern the most impor-
tant problems that necessitate urgent resolu-
tion. Any significant changes to the Law on
Public Procurements for the purpose of align-
ing it with the new EU directives in the field
of public procurements should be pursued
by means of broad public consultations and
should make due consideration of indications
concerning state-of-affairs in the field of pub-
lic procurements made by all stakeholders in
the process, experiences, solutions and good
practices from other countries, remarks made
by other international institutions, as well as
specificities of the domestic market.
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REPORTING
AGAINST ALL ODDS

Despite hostile politicians,
sealed institutions, restricted
access to information and
vicious attacks by government
controlled media, investigative
reporting is not extinct

- quite the contrary.
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he once thriving media scene in Macedonia

in the 1990s and early 2000s has changed

beyond recognition. Since media owners
started to trade their influence for political
and business interests, it has gone downbhill.
Critical media have been shut, journalists face
worsening social and working conditions and
have been disciplined with libel suits, which in
turn boosts self-censorship. Millions of euros
of taxpayers’ money have been funneled into
media for government commercials, which in
turn has resulted in more censorship.

That is a good investigation topic: to which
media has it gone, how much and based on
what criteria? It cannot be done; the informa-
tion is off limits. The public broadcaster has
also been turned into a mere propaganda tool.
Unsurprisingly, Macedonia now ranks worst in
the Media Freedom Index by Reporters with-
out Borders, in 117th place out of 180 coun-
tries. Back in 2009 it ranked in 34th place,
back when Macedonia did not jail journalists.

Over the years, the government has managed
to get a grip of almost all private TV stations
with highest viewer ratings as well as major
newspapers. Journalists and editors who de-
clined to pledge allegiance were sacked or
forced to resign. As a result, professional
standards have deteriorated as what once was
coverage was transformed openly into PR for
the ruling party. Integrity has been replaced
by compliance or outright obedience.

In such conditions, it has become acceptable
for a dozen major media to carry the same ex-
act report, word by word, just signed or read
by a different journalist. Critical voices or
findings documenting wrongdoing have been
ignored or vilified as conspiracies by foreign
mercenaries or opposition supporters. In the
meantime, the lines between the party and the
state have been blurred, while the judiciary
and state institutions have been turned into
instruments of party interests.

The turmoil peaked when the opposition So-
cial Democrats accused the ruling party of
wiretapping on a massive scale and started re-
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leasing batches of covertly recorded tapes that
they insist contain incriminating evidence
against many senior officials, including proof
of high-level corruption, the government
grip’s on the judiciary, prosecution, business-
es and media, politically-motivated arrests
and jailings, electoral violations and even an
attempted cover-up of a murder of a man by a
police officer.

However, the content of those tapes never
made it into the government controlled me-
dia. They followed the line of the now for-
mer Prime Minister Nikola Gruevski that the
tapes were “fabricated” by unnamed foreign
intelligence services and given to the opposi-
tion to destabilise the country. Recent media
monitoring reports further document favour-
able reporting for the ex-PM and vicious cam-
paigns against the opposition and the Spe-
cial Prosecutor tasked with investigation the
wiretapping allegations. Against this complex
backdrop investigative reporting is usually
confined to independent portals and non-prof-
it organisations.

INVESTIGATIVE REPORTING &
PROPAGANDA?

In a situation where basic news coverage can-
not escape the propaganda fog, deciding to
embark on an investigation is a Herculean
task. It means doors slammed in your face,
unanswered phone calls, evasive officials,
deafening silence by institutions. State institu-
tions deny Freedom of Information requests as
“confidential” or “private”, even on matters of
clear public interest such as declared assets of
officials. A popular tactic is to exhaust all pos-
sible deadlines before denying or responding
to information requests. Designated officials
decline access to press briefings to journalists
who are not perceived as friendly while offi-
cial responses are delayed indefinitely. Other
sources refuse to speak to journalists, fear-
ing the potential consequences for their jobs,
businesses and family.



INVESTIGATIVE REPORTING AGAINST ALL ODDS

If you persevere and get to publish your story,
no matter how significant is it, prepare for the
next blow. Impact. You expect and hope - af-
ter months of collecting documents, stalking
sources and begging various seemingly nice
women in different ministries for basic infor-
mation - that people would read or watch the
story you crafted so carefully and meticulously
because at the end of the day people have the
right to know. They need to know if their lead-
ers are abusing their power, are entangled in
corruption, are breaking the law, laundering
money or concealing fraud. The people have
the right to know; the institutions have the re-
sponsibility, the obligation, to react.

Confirm, deny, launch probes, investigate, de-
termine if there was wrongdoing, what mis-
takes were done, whether there was a system-
ic failure and ensure to prevent similar cases.
Silence. For sure, some people will see it, some
website will mention it, some will hate it, oth-
ers will praise it, you will take your fair share
of compliments and endure hateful comments
on Twitter and Facebook but the mainstream
media will remain an unscathed fortress -
not even a crack. And, when they stay silent,
you can be sure decision to ignore it will also
translate to institutions.

The other scenario is not silence. It is ex-
tremely loud. You get impact - not your sto-
ry, however, but you. Someone digs up your
photo from Facebook, the least flattering you
have and forgot to erase and you become the

story. You may become an opposition mer-
cenary, a traitor who gets foreign money to
promote some dodgy agenda that inevitably
involves Macedonia as key geostrategic point
torn between the West and Russia. You may
become a whore, or, worse, a lesbian. The
central issue is not now what you investigat-
ed but why you did it.

Dark forces must lurk in the background, oth-
erwise why on earth would you attempt to un-
dermine the nation’s leaders, question their
actions and publish information that could be
perceived as challenging official versions of
events? The public interest is not the answer.
Public interest now translates to party inter-
est. One media starts, another takes over, the
whole pack joins in to make sure you are dis-
credited regardless on what basis, never to be
trusted again. You survive, take the punches,
act brave, calm down your friends and family,
assure them that all this will be quickly for-
gotten. And you ask the question: Why I am
doing this? What is the point to all of this? The
public does not care, the state even less, there
are very few media who do either, and they are
struggling with the same problems every day.
Is it really worth it, all these years of my life
devoted to journalism? Then it dawns on you,
again. That feeling of defiance, sense of pur-
pose, that deeply rooted conviction that you
can make a difference, no matter how small,
and again you say: “After all...Tomorrow is an-
other day.”
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Seasoned journalists still remember times
of groundbreaking stories that resulted with
sackings, resignations, trials and changes in
legislation, but also the respect for journalism
as a profession, now downgraded to leak jour-
nalism, party press releases and paparazzi.

NOT EVERYTHING IS GRIM:

Despite the challenges and numerous risks, in-
cluding lawsuits regardless of whether the sto-
ry is airtight, various Macedonian journalists
have continued to produce investigations doc-
umenting electoral fraud, corruption, abuse of
office, the wealth of politicians, dodgy offshore
businesses, environmental damage and organ-
ized crime links. Investigative reporting has
moved from the classic newsrooms to small
independent media and civil society organisa-
tions, usually with foreign funds and relieved
of local political and business pressures.

Entire databases have been compiled docu-
menting public spending, which is no easy task
in a system riddled with obstacles. The Cen-
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tre for Civil Communications has examined
thousands of documents to prepare in-depth
reports and investigations about the biggest
100 tenders in the country, about cars bought
by different institutions over a three-year pe-
riod, employment in each municipality in the
country, spending of the municipalities, living
standards in the country and much more.

Those stories present a valuable resource
for other journalists and researchers in their
work.

BIRN Macedonia has and is still documenting
the cost of “Skopje 2014”, which, despite offi-
cial estimates of costing 80 million euros, has
now reached over 640 million euros in terms
of taxpayers’ money. The database is compiled
from public documents and provides detailed
information not only about everything built in
Skopje in recent years but also gives people the
option to search, cross reference and check
design authors, companies and institutions
that paid for the project. Other journalists
have documented controversial trials, bribery
allegations and ties to organized crime.

The problems that plague Macedonia are not
unique. On the contrary, they characterize a
number of authoritarian regimes, from Hun-
gary to Turkey. Legislation is a first stop to
pressure on the media, lack of transparent
media ownership, with numerous media out-
lets registered in offshore heavens, govern-
ment control through direct advertising or via
marketing agencies, down to hands on the ed-
itorial tillers in newsrooms.

The remedies are not exceptional: rule of law,
with police and judiciary released from the
claws of government, liberal information legis-
lation, no government funding, self-regulatory
bodies, strong impartial public broadcasters,
donor funding to increase journalism stand-
ards - and support for investigative reporting.












